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Voluntary Guardianship and Law
—Ute Walter (Germany) "Das Beteuungsrechtsinderungsgesetz und
das Rechtsinstitut der Vorsorgevollmacht"—

Tsuneko HIRATA

In Germany, "Betreuungsgesetz" came into effect from 1992, and the system of care was
established. The system consists of the principle of necessity and the subsidiary principle. Even
though care is needed, if other measures exist—for instance, an appointment of a voluntary
attorney by a care-recipient—care by the law is exempted. A voluntary attorney takes precedence
over a legal guardian. But the provision for a voluntary attorney was not provided in the law.

In the "Betreuungsrechtsidnderungsgesetz", which was amended in 1999, new provision for a
voluntary attorney was added. In the provision, a voluntary attorney's agreement on medical
treatment and deprivation of freedom is as equally valid as a legal guardian under the permission
of a court. In this case, a written assignment to a voluntary attorney by a care-recipient must be
presented and such treatments must be expressly provided in the text.

In this way a voluntary attorney is given the same competence as a legal guardian. From the
legal point of view, however, they are not equally handled. The legislators ask care-recipients to
determine by themselves what part of agency they assign to the voluntary attorney.

Thus, the legislators are faced with a difficult problem how they may harmonize the personal
rule of self-determination with the rule of law which forcibly regulates the society.

J. S. Mill developed the difficult issue in his work "On Liberty (1859)", as a matter of
interference in personal liberty by legal authority. After that, the issue has been discussed in
various ways and has become the legal subject on what the role of the law should be.

The legislators of the "Betreuungsrechtsinderungsgesetz" have to cope with this issue, but
their attempts have just begun. In Japan, the Adult-Guardianship was established on April 1,
2000. Since the law contains both legal guardianship and voluntary guardianship as the
supplementary system, we cannot be free from the discussion about legal compulsion (legal
authority) versus self-determination (personal liberty).

Key words : the Adult-Guardianship, legal guardianship, voluntary guardianship, self-
determination, law
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